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Lawyer Says Fiduciary Rule Restricts Political Activities
Mark Hamblett

06-16-2006

An Orange County lawyer who lost the first round of her challenge to a rule prohibiting political party officials and
their law firms from receiving court appointments is taking her case to the U.S. Court of Appeals for the Second
Circuit,

Southern District Judge Stephen Robinson, in Kraham v. Lippman, 04 Civ. 1684, granted summary judgment on
May 17 to the Office of Court Administration in an action filed by Middletown attorney Bonnie Kraham. She has filed
a notice of appeal.

The decision will be published Monday.

Ms. Kraham claims that her First Amendment right to political association was violated by a rule approved by Chief
Judge Judith S. Kaye in late 2002, after Ms. Kraham's selection as co-chair of the county Democratic Committee.,
She alleges the rule has hampered her job search at firms where the attorneys want to be able to take fiduciary
appointments.

The rule was recommended by a Commission on Fiduciary Appointments formed by Judge Kaye in the wake of
revelations that county political leaders in Brooklyn had received hundreds of fiduciary appointments.

Under 22 N.Y.C.R.R.§36.2(c)(4)(i), anyone who is chair or executive director of a state or county political party and
his or her immediate relatives cannot receive a court appointment. The prohibition also applies to members of their
firms and extends to two years after the party leader leaves office. Ms. Kraham's party position ended in September
2004.

In a lawsuit she filed in March 2004 seeking to enjoin enforcement of the rule and damages for lost income, Ms.
Kraham said she had been denied work in Orange County on three separate occasions because of what she called
an unconstitutional restriction on political activity. Her complaint states that she was unemployed at the time, but
she joined the Middletown firm Blustein, Shapiro & Rich in December 2004,

The court system responded that the rule did not prohibit Ms. Kraham from "engaging in whatever political
association she wishes.” And it argued that any "incidental” impact of the rule on her ability "to obtain a narrow
category of legal employment while simultaneously holding high-level political party office” was "more than justified
by the court system's compelling interest in rooting out political favoritism and appearance of favoritism in the
fiduciary appointment pracess in the state courts.”

Judge Robinson accepted the OCA's arguments,

He noted that the federal courts use either a strict scrutiny or rational basis standard when weighing a freedom of
palitical association claim. If the challenged law burdens the rights of political parties and their members, the more
exacting strict scrutiny standard applies. Judge Robinson rejection Ms. Kraham's paosition that her argument should
be viewed against the strict scrutiny standard.

Cases that have used strict scrutiny, he said, "have typically involved restrictions on candidates' access to the






